obtain Judge Koutras1 name or call him because the operator had
agreed to pay MSHA's proposed penalty of $500 (Tr. 16-17).  Ac-
cording to Mr. McAfee it did not occur to him that the Judge
would have any objection to an uncontested settlement (Tr. 17).
This explanation cannot be accepted as a valid excuse for not
appearing at the hearing.  Mr. McAfee knew about the Judge's
10-day requirement.  At the meeting on the day before the
hearing, Mr. Malecki told Mr. McAfee he thought it was already
too late for a settlement in light of the 10-day requirement (Tr.
30).  And when Mr. McAfee spoke with Mr. Malecki on the morning
of October 3, Mr. Malecki expressed the view that Judge Koutras
would not approve the settlement and that he would have to put on
his case (Tr. 33).  At this point, both counsel were speaking
about a settlement of $500, MSHA's proposed penalty.  Accord-
ingly, on the morning of October 3 Mr. McAfee knew that despite
the operator's willingness to pay $500, his appearance was
required and a good chance existed the hearing would go forward.
Nevertheless, Mr. McAfee deliberately chose to disregard the
Judge's orders and did so without bothering to personally notify
him.

At the disciplinary hearing, Mr. McAfee stated he was un-
aware that a Commi ssion Judge does not have to accept a proposed
settlement even if it is for MSHA's proposed amount (Tr. 13).
This asserted lack of knowledge is rejected in view of the advice
Hr. McAfee received from Mr. Malecki that the hearing would pro-
bably go on despite operator acceptance of the $500 penalty.  In
any event, such ignorance, even if true, cannot justify the
failure to appear.  As an attorney undertaking to act in cases
under the Mine Safety Act, Mr. McAfee can be expected to be con-
versant with one of the most elementary principles governing
these proceedings, i.e., the Judge's ^e novo authority in penalty
cases.  Sel1ersburg Stone Company v. Federal Mine Safety and
Health Review Commission, 736 F.2d 1147 (7 Cir. 1984).In this
case after the hearing at which only the Solicitor appeared, the
Judge issued a decision exercising his de novo authprity and
assessing a penalty of $600.  No appeal was taken.  Of course,
one does not know what would have happened if Mr. McAfee had
appeared and cross-examined MSHA's witnesses.  But he certainly
did his client no service by his absence, leaving the Judge to
decide the matter on a one-sided record.

Moreover, after being advised at the disciplinary hearing of
the Judge's de novo authority in penalty cases, Mr. McAfee
expressed no regret for his ignorance of applicable law or for
his failure to appear, but rather stated that it was "disturbing"
to him that a Judge would act the way Judge Koutras did.
Mr. McAfee consistently has denied any responsibility and
has instead criticized the Judge.  In his petition to the Com-
mission, Mr. McAfee asserted that Judge Koutras was incorrect in
stating that he failed to respond. At the disciplinary hearing
it was explained to Mr. McAfee that Judge Koutras was not

413is  argument   is
